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AMERICAN BAR ASSOCIATION'S ENTHUSI- 
ASM IN SUPPORT OF WAR PROGRAM 
DOMINATES ITS ANNUAL MEETING 
AT SARATOGA. 





When a nation is at war, all classes of 
its people, tradesmen, farmers, manufac- 
turers, doctors, lawyers, in fact, men in 
every kind of employment, are constmed 
with but one desire-—to save the country. 
Bar association meetings are no exception 
to this rule. The single thought of the law- 
yers present at such gatherings seems to 
be to discover the means whereby their 
peculiar talents can be put to the service of 
their country. 

So it was at Saratoga. ‘The writer was 
one of those who, at the Casino, Wednesday 
night, 
tumultuous cheering — that 
Charles E. Hughes’ 
the 40th annual convention of the American 
Bar Association, 


joimed in the 
Hon. 


memorable address to 


September 5, 1917, 
greeted 


on the subject of War 
While 


known 


Powers Under the Constitution. 
this address is probably already 
to our readers through the secular press, 
we publish it in full in this issue at 
the earnest many of our 
friends and in order that the lawyers who 
keep this Journal on file in their offices may 
have it at hand for convenient reference 
during the days of uncertainty and_per- 
plexity that are certainly ahead of us. ‘This 


request of 


logical and learned paper will help much to 
dispel any fear that the unusual and _ tre- 
mendous powers granted to the President 
constitute in any sense a subversion of Con- 
stitutional principles. 
Mr. Hughes that the framers of the Con- 
stitution “did not contrive an imposing 
spectacle of impotency” was regarded by 
many of the lawyers present in Saratoga as 
being the keynote of the campaign which 
the Association pledged itself to wage in 
support of the President and Congress dur- 
ing the present emergency, It is a phrase, 


The declaration of 





which will live long and 
wield a forceful influence, as such phrases 
often do, in construing the Constitution, 


too, no doubt, 


The committees of the Association—both 
standing and special—made their reports, 
but all of them in one way or another re- 
ferred to the present war. In some cases 
the war was urged as a reason for the adop- 
tion of some new program for the Associa- 
tion to undertake: in other cases, and most 
frequently, as a reason for the inactivity of 
the committee and the absence of any rec- 
ommendations for the ensuing year. 


, 


“Inter arma silent leges,” 
used by more than one speaker, 


was a quotation 
apologet- 
ically or affirmatively, either to excuse or to 
demand some, form of activity on the part 
of the Association. The idea that “the law 
at this time took such 
committee 


should be silent” 
hold of the 
reports were received with even less than 


convention that 
the usual scant courtesy given to them. 
When the Committee on Insurance, for 
example, presented its Insurance Code—a 
work of seven years, only forty-seven dele- 
gates out of over five hundred were in the 
hall. 

The report of the Committee on Insur- 
ance, just referred to, is noteworthy in that 
it was the only instance where any commit- 
tee of the Association had the temerity to 
present an important constructive program 
for immediate adoption. The Code of In- 
surance Laws which this committee sub- 
mitted after years of effort and which they 
intended to ask Congress to pass with the 
hope that it might become a model code for 
adoption by the several states, is a very 
valuable and carefully prepared document. 
The fact, however, that it was attacked in 
many particulars by Mr. W. R. Vance of 
Minnesota, himself an expert on Insurance 
Law, coupled with the disinclination of the 
Association to devote attention to any re- 
form of the law that could await the ter- 
mination of the present national emergeney, 
constrained the delegates present to vote to 
send the report back to the committee for 
another year. 
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The Conference of Commissioners on 
Uniform State Laws were more successful 
in securing the approval of the Association 
in support of two new Uniform Acts, re- 
cently completed, to-wit: “The Uniform 
Limited Partnership Act and the Uniform 
Act for the Extradition of Persons of Un- 
sound Minds.” In this connection, it oc- 
curs to the writer that such an important 
piece of legislation as a Code of Insurance 
Laws, the adoption of which a special com- 
mittee of the Asssociation has been trying 
to secure for so many years, should more 
properly be referred to the Conference of 
Commissioners on Uniform State Laws. 
With all due respect to the Chairman of 
the Committee on Insurance, Mr. A. I. 
Voreys, of Ohio, who seemed somewhat 
out of humor at the lack of  in- 
terest shown by the Association in the work 
of his committee, we do not believe that 
any mere committee of a bar association is 
competent to draw such a code, nor is a 
general meeting of the Association, pressed 
as it is for time, the place to discuss the 
manifold details of such an extensive and 
important subject matter of legislation. The 
Conference of Commissioners on Uniform 
State Laws, with representatives from 
all the states, appointed by their respective 
governors, being also the creature and en- 
joying the complete confidence of the 
American Tar Association, is, it seems to 
us, the proper body to frame such important 
laws. 


But, as we have heretofore intimated, this 
Was an unusual year and therefore an un- 
usual convention. Lawyers this year do 
not seem to have any heart for the discus- 
sion of legal problems—except as such prob- 
lems bear upon the success of the present 
war. Therefore, the delegates at Saratoga 
reserved all their enthusiasm for those who 
helped to solve for them some of the prob- 
lems of the war. They were enthusiastic in 
their support of Elihu Root’s war reso- 
lutions, and listened with rapt attention to 
Charles E. Hughes’ address on War Pow- 
ers Under the Constitution and to Maitre 





Gaston de Leval’s paper on Prussian Law 
as Applied in Belgium. 

Considering the Judicial Section, so suc- 
cessfully organized a few years ago by our 
good friend, Hon. Thomas W. Shelton, of 
Virginia, took the form of a banquet to the 
Russian Ambassador. Addresses by Hon. 
Elihu Root and Solicitor General Davis, at 
this banquet, expressed to the Ambassador 
the intense interest and concern of every 
American citizen in the ultimate success of 
the new Russian democracy. 


It delighted us and we are sure it will 
please our readers, that Hon. Walter 
George Smith, of Philadelphia, who has 
been for some time one of our honorary as- 
sociate editors, was elected president of the 
Association. His genial personality should 
make Mr. Smith one of the most popular 
presidents the Association has ever had. 
Moreover, he richly deserved the honor thus 
conferred upon him, for he has not only 
been constant in his attendance and support 
of the Association, but, as president of the 
Conference of Commissioners on Uniform 
State Laws, for a long term of years, has 
contributed more than any other man, to the 
wonderful success of that great undertaking 
of the American Bar Association. 


A. H.R. 








NOTES OF IMPORTANT DECISIONS. 





HIGHWAYS—ONE RIDING IN UNREGIS- 
TERED AUTOMOBILE NOT A TRAVELER. 
—In McCarthy. v. Inhabitants of Leeds, 101 
Atl. 448, decided by Supreme Judicial Court 
of Maine, it was held, that one riding as a guest 
in an unregistered automobile is not a trav- 
eler and, as by statute only a town is liable 
to travelers for the safety of its highways, no 
liability arises to it for a defect in a bridge 
which precipitated an automobile in a river, 
whereby a guest was drowned. 


In this case the guest was a child riding 
with her granduncle in an automobile which 
had not been registered. The Maine statute 
provides, that no automobile shall be operated 
by a resident, unless it has been registered, 
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The defect was a loose plank, causing the auto- 
mobile to swerve against the bridge railing, 


which, being unable to resist the impact, broke 
and the auto fell with its occupants into the 


river. 

The theory upon which the court proceeds 
is that an unregistered auto on the highway 
and all in it are trespassers, and the case 
refers to Feeley v. Melrose, 205 Mass. 329, 27 
L. R. A. (N. S.) 1156, in support of the ruling, 
adducing also its own reasoning. 

It may be conceded that states have the 
right to control the use of their highways and 
to forbid any classes of vehicles thereon it 
sees fit. But we seriously doubt, especially 
when, as in this statute, it is only residents 
who are forbidden to use unregistered auto- 
mobiles on streets, whether this is a classifica- 
tion of vehicles which may be used on the 
highway. It aims at residents, but not to dis- 
criminate against them, so far as non-residents 
are concerned. It, therefore, is to be con- 
strued as a revenue measure. 

When the statute speaks of forbidden use 
on a highway, the word highway is not to be 
construed in a technical way. It merely spec- 
ifies a place for use so as to fix the auto 
being away from private grounds and to make 
violation of the statute complete. There is 
no barring of a highway for special reasons, 
as for example, during repair. This is in aid 
of better preservation for general use. 

We believe the more generally accepted rule 
in this kind of a statute is, that, if there is a 
penalty, as fine or imprisonment, this is meant 
for an infraction of the prohibition. This idea 
gains force in the case of a child riding with 
one whose fault is not imputable to it. It 
seems to us that the Maine court “sticks in 
the bark” as to the statute involved and does 
not sufficiently regard its purpose. 





NEGLIGENCE—DOCTRINE OF RES IPSA 
LOQUITUR IN INJURY SUFFERED BY 
USER OF TELEPHONE.—In Warren v. M. & 
K. Teleph. Co., 196 S. W. 1030, decided by 
Springfield (Mo.) Court of Appeals, the ques- 
tion is suggested, whether the doctrine ‘res 
ipsa loquitur applies to an accident happening 
to the user of a telephone, shocked by elec- 
tricity, while using it during a thunder storm. 

The court said: “Does the doctrine of res 
ipsa loquitur apply to the facts thus pleaded 
and proved? There is less doubt on this point 
as to the facts pleaded than as to those proved, 
for it is only by the proof that the element 
of lightning is brought into the case. Without 
that element the thing complained of, to-wit, 
the electricity, wires, receivers, transmitters, 








etce., were clearly under the sole control and 
management of the defendant. The plaintiff 
had no control of these instrumentalities and 
no means of knowing the cause of her injury, 
except the bare fact that the defendant fur- 
nished a telephone for her use and held it 
out as being safe for that purpose; that she 
attempted to use it for the purpose and in the 
way it was intended, and in so doing was 
injured. This occurrence was so unusual and 
contrary to what usually happens as to show 
that something was wrong, and this something 
wrong being with the instrumentalities solely 
under defendants’ control, the doctrine of res 
ipsa loquitur applies. Shearman & Redfield 
on Negligence, § 58b; Curtis’ Law .of Elec- 
tricity, § 592. 

With the element of lightning introduced in 
the case (by defendant, however) the defend- 
ant asserts that the necessary basis of this 
doctrine is lacking because the current of elec- 
tricity from the lightning was not under de- 
fendant’s control. This argument is more 
plausible than in accord with sound legal rea- 
soning. Storms and floods are not under the 
control of human agency, but if a passenger 
is injured by derailment of a train the doctrine 
of res ipsa loquitur would not disappear by a 
mere showing that the track was undermined 
by water from a rain storm. The very fact 
that storms and floods and lightning are de- 
structive makes it necessary to use the high- 
est degree of care and skill to guard against 
same in the use of instrumentalities made 
dangerous thereby.” 


We do not feel convinced that the doctrine 
res ipsa loquitur does apply to a case of shock 
over a telephone wire. There is no presump- 
tion that it comes from any defect in an in- 
strumentality in the control of the owner 
thereof. If there is no element in the air that 
ordinarily would cause the shock, the doctrine 
may apply. Therefore, good pleading requires 
averment that the surroundings are of a nor- 
mality in which the doctrine would apply. If 
there is electricity in the air it would be a 
pure guess whence the shock came. Further- 
more, injury from lightning does not show any- 
thing wrong with the telephone. 

When the court illustrates its view by ref- 
erence to derailment as showing instance of 
res ipsa loquitur, and says that storms and 
flood do not displace it, we still do not feel 
convinced, because we believe they would, 
and it is not required to guard against them 
as acts of God any more than if a public en- 
emy caused a derailment. 


It does not, however, appear so evident, that 
a pleader alleging a derailment would have 
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to plead normal conditions as is one injured 
as was the plaintiff in the instant case. This 
results from the fact that judicial cognizance 
may differ in the two kinds of occurrences. 








WAR POWERS UNDER THE CON- 
STITUTION. 


In the unusual circumstances of war 
it is natural that there should be 
some confusion with respect to the 
constitutional warrant for extraordinary 
action taken or contemplated. Some al- 
together misconceive the Constitution. 
Others vaguely fear that we are serv- 
ing temporary exigency at the expense of 
our fundamental law, and that we are thus 
breeding a lawless, Constitution-ignoring 
spirit which is a serious menace to our fu- 
ture. Others seek to raise doubts of power 
in order to embarrass the prosecution of the 
war. And there seems to be still others 
who in their zeal impatiently and without 
thought put the Constitution aside as having 
no relation to these times. 


‘War Powers Generally—While we are 
at war, we are not in revolution. \Ve are 
making war as a nation organized under the 
Constitution, from which the established na- 
tional authorities derive all their powers 
either in war or in peace. The Constitution 
is as effective today as it ever was and the 
oath to support it is just as binding. But 
the framers of the Constitution did not con- 
trive an imposing spectacle of impotency. 
One of the objects of “a more perfect 
union” was to “provide for the common de- 
defense.” 
be powerless to secure the “blessings of 
liberty to’ourselves and our posterity.” Self 


A nation which could not would 


preservation is the first law of national life 
and the Constitution itself provides the nec- 
essary powers in order to defend and pre- 
serve the United States. Otherwise, as Mr. 
Justice Story said, “the country would be in 
danger of losing both its liberty and its sov- 
ereignty from its dread of investing the 





public councils with the power of defending 
it. It would be more willing to submit to 
foreign conquest than to domestic rule.” 

The war powers under the Constitution 
are carefully distributed. To Congress is 
given the power “to declare war.” The pro- 
posal to add “to make peace” found no 
favor, as this was deemed to belong to the 
treaty-making power vested in the Presi- 
dent and the Senate. To the President was 
given the direction of war as the com- 
mander in chief of the army and navy. It 
was not in the contemplation of the Consti- 
tution that the command of forces and the 
conduct of campaigns should be in charge 
of a council or that as to this there should 
be a division of authority or responsibility. 
The prosecution of war demands in the 
highest degree the promptness, directness 
and unity of action in military operations 
which alone can proceed from the execu- 
tite. This exclusive power to command the 
army and navy and thus direct and control 
campaigns exhibits not autocracy but de- 
mocracy fighting effectively through its 
chosen instruments and in accordance with 
the established organic law. 


While the President is commander in 
chief, in the Congress resides the authority 
“to raise and support armies” and “to pro- 
vide and maintain a navy,”’-and to make 
rules for the “government and regulation of 
the land and naval forces ;” and as a safe- 
guard against military domination the 
power to raise and support armies is quali- 
fied by the provision that “no appropriation 
of money to that use shall be for a longer 
term than two years,” otherwise the power 
is unlimited. The Congress is to prescribe 
the ‘military organization and provide the 
equipment, afiord maintenance, and for 
these purposes appropriate such amounts of 
money as it think necessary. 

Validity of the Conscription Act—Upon 
every citizen lies the duty of aiding in the 
common defense. In exercising its Consti- 
tutional power to raise armies, the Congress 
may enforce this duty. The Congress 
may call anyone to service who is able to 
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serve. The question who may be called or 
in what order is simply one for the judg- 
ment of the national legislature. The power 
vested in Congress is not to raise armies 
simply by calling for volunteers, but to 
raise armies by whatever method Congress 
deems best and hence be deemed to embrace 
conscription. To the framers of the Con- 
stitution, the draft was a familiar mode of 
raising armies, as it has been resorted to 
by the colonies to fill up their quota in the 
revolutionary war. It is true that the pro- 
posal in 1814 of Monroe as Secretary of 
War to resort to conscription was vigor- 
ously opposed as unconstitutional. But the 
draft was put in force both by the Union 
and by the Confederacy during the Civil 
War and its validity was sustained by the 
courts in both North and South. “The 
power of coercing the citizen,” said Judge 
Robertson of Virginia in Burrough vy. Pey- 
ton,’ “to render military service is indeed 
a transcendent power in the hands of any 
government; but so far from being incon- 
sistent with liberty it is essential to its pres- 
ervation.” 


Permit me to quote upon the question the 
opinion prepared (although not published) 
by President Lincoln, which sets forth ad- 
mirably the ground for sustaining the power 
of Congress to pass a conscription act. 


“Tn this case, those who desire the rebel- 
lion to succeed, and others who seek reward 
in a different way, are very active in ac- 
commodating us with this class of argu- 
ments. They tell us the law is unconstitu- 
tional. It is the first instance, I believe, 
in which the power of Congress to do a 
thing has ever been questioned in a case 
when the power is given by the Constitu- 
tion in express terms. Whether a power 
can be implied when it is not expressed has 
often been the subject of controversy; but 
this is the case in which the degree of 
effrontery has been ventured on of denying 
a power which is plainly and distinctly 
written down in the Constitution. The 
Constitution declares that ‘the Congress 
shall have power * * * to raise and support 
armies; but no appropriation of money to 


(1) 16 Gratt. 470 (1864). 





that use sha!l be for a longer term than 
two years.’ The whole scope of the con- 
scription act is ‘to raise and support 
armies.’ There is nothing else in it. * * * 
Do you admit that the power is given to 
raise and support armies, and yet insist 
that by this act Congress has not exercised 
the power in a constitutional mode? Has 
not done the thing in the right way? Who 
is to judge of this? The Constitution gives 
Congress the power but it does not pre- 
scribe the mode or expressly declare who 
shall prescribe it. In such case Congress 
must prescribe the mode, or relinquish the 
power. There is no alternative. * * * * 
The power is given fully, completely, un- 
conditionally. It is not a power to raise 
armies if state authorities consent; nor if 
the men to compose the armies are entirely 
willing ; but it is a power to raise and sup- 
port armies given to Congress by the Con- 
stitution and without any ‘if.’” 

These are the words of Lincoln, penned 
in the midst of the Civil War in which con- 
scription was enforced and his reasoning is 
conclusive. And while the question was not 
presented to the United States Supreme 
Court, the power of Congress was explicitly 
recognized in Tarbele’s case,* and in later 
opinions, 


The constitutional authority thus vested 
in Congress is not limited by any qualifica- 
tion arising from religious beliefs or con- 
scientious objections. These are matters 
not affecting power, but policy. As Mr. Jus- 
tice Harlan said, in delivering the opinion 
of the Supreme Court in Jacobson v. Mas- 
sachusetts,® one “may be compelled by force 
if need be, against his will and without re- 
gard to his personal wishes or his pecuniary 
interests or even his religious or political 
convictions, to. take his place in the ranks 
of the army of his country and risk the 
chance of being shot down in its defense.” 
It is, however, in my judgment, a sound 
policy on the part of Congress to provide 
for the discharge from the draft of con- 
scientious objectors. Nothing, I believe is 
gained for the country by overriding the 
claims of conscience in such cases; but-it 


(2) 13 Wall, p. 407. 
(3) 197 U.S. p. 29. 
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is obviously necessary that there should be 
such definitions and restrictions as will pre- 
vent imposture and evasion by those who 
have as little conscience as they have stom- 
ach for war. 


It is contended in some quarters that this 
power, which undoubtedly Congress had, 
has been restricted or abolished by the thir- 
tenth amendment, which provides that “nei- 
ther slavery nor involuntary servitude, ex- 
cept as a punishment for crime whereof the 
party shall have been duly convicted shall 
exist within the United States or any place 
subject to their jurisdiction.” It has been 
said by the United States Supreme Court 
that the plain intention “was to abolish 
slavery of whatever name and form and all 
its badges and incidents; to render impos- 
sible any state of bondage; to make labor 
free by prohibiting that control by which 
the personal service of one man is dis- 
posed of or coerced for another’s benefit, 
which is the essence of involuntary servi- 
tude. It hits not only slavery but peonage.” 
But the language of the amendment was not 
new. It reproduced the historic words of 
the Ordinance of 1787 for the government 
of the Northwest Territory, and its terms, 
construed in the light of its history and 
plain purpose, afford no basis whatever for 
the conclusion that it interfered in the 
slightest degree with the power of Congress 
to raise and support armies. 


In the case of Robertson v. Baldwin,‘ it 
was argued that the Thirteenth Amend- 
ment invalidated certain provisions of the 
Revised Statutes authorizing Justices of the 
Peace to issue warrants for deserting sea- 
men. In denying the claim, the court said: 

“Tt is clear, however, that the amend- 
ment was not intended to introduce any 
novel doctrine with respect to certain de- 
scriptions of service which have always 
been treated as exception, such as military 
and naval enlistments.” The soldier drafted 
under Act of Congress is performing the 
duty which he owes of aiding in the com- 


(4) 165 U. S. 275, 





mon defense and the constitutional amend- 
ment contemplates no escape from the duty 
to defend and preserve the United States. 


Power Over the Militia—The power “to 
raise and support armies” should not be 
confused with the power given to Congress 
“to provide for calling forth the militia to 
execute the laws of the Union, suppress in- 
surrections and repe! invasions ;” and “to 
provide for organizing, arming and disci- 
plining the militia,.and for governing such 
part of them as may be employed in the 
service of the United States, reserving to 
the states respectively the appointment of 
the offiicers and the authority of training the 
militia according to the discipline pre- 
scribed by Congress.” The President is 
Commander in Chief not alone of the “army 
and navy of the United States,” but also 
“of the militia of the several states, when 
called into the actual service of the United 
States.” The militia within the meaning 
of these provisions of the Constitution, is 
distinct from the army of the United States. 
“Remember always,” said Daniel Webster, 
“that the great principle of the Constitution 
on that subject is that the militia is the mili- 
tia of the states and not of the general Gov- 
ernment, and being thus the militia of the 
states there is no part of the Constitution 
worded with greater care and with a more 
scrupulous jealousy, than that which grants 
and limits the power of Congress over it.” 


In order to execute the laws of .the 
Union, to suppress insurrection and to repel 
invasions, it would be necessary to employ 
regular troops or to employ the militia. 
And the power given to Congress with re- 
spect to the militia was manifestly to make 
a large. standing army unnecessary. But 
as the service of the organized militia can 
only be required by the national Govern- 
ment for the limited purpose specified in the 
Constitution it follows (as Attorney- 
General Wickersham advised President 
Taft) that the organized militia, as such, 
cannot be employed for offensive warfare 
outside the limits of the United States, 
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This, however, is apart from the power 
of Congress to raise and support a Fed- 
eral army. Congress may be content with 
a small standing army in ordinary times, 
but Congress may create and equip such 
army as it pleases, subject to the qualifica- 
tion with respect to appropriations. It can 
equip an army in preparation for war, arid 
of course it may furnish whatever army is 
required for the prosecution of war. The 
organization and service of an army raised 
by Congress are not subject to the limita- 
tions governing its control of the militia. 
The power to use an army is co-extensive 
with the power to make war; and the army 
may be used wherever war is carried on, 
here or elsewhere. There is no limitation 
upon the authority of Congress to create 
an army and it is for the President as Com- 
mander in Chief to direct the campaigns of 
that army wherever he may think they 
should be carried on. As Chief Justice 
Taney, speaking for the Supreme Court in 
Fleming v. Page,® said: “As Commander 
in Chief, he is authorized to direct the 
movements of the naval and military forces 
placed by law at his command, and to em- 
ploy them in the manner he may deem most 
effectual to harass and conquer and subdue 
the enemy. He may invade the hostile 
country and subject it to the sovereignty 
and authority of the United States.” 


We employed our arms in Canada in the 
War of 1812; our troops were again sent to 
foreign soil in the Mexican War and in the 
war with Spain, and more recently have 
been employed in China and Mexico. There 
is no doubt cf the constitutional authority 
to employ our forces on the battlefields of 
Europe in the war that we are now waging 
for the safety of the United States and to 
conquer an enduring peace that the liberties 
of free peoples throughout the world may 
forever be secured from the aggressions of 
unscrupulous military power. 


Doctrine of Implied Powers——The power 
to wage war is power to wage war success- 


(5) 9% How, p. 615. 





fully. The framers of the Constitution 
were under no illusion as to war. They had 
emerged from a long war, which had taught 
them the weakness of a mere confederation, 
and they had no hope that they could hold 
what they had won save as they established 
a union which could fight with the strength 
of one people, under one government in- 
trusted with the common defense. In 
equipping the national Government with the 
needed authority in war, they tolerated no 
limitations inconsistent with that object, as 
they realized that the very existence of the 
nation might be at stake and that every re- 
source of the people must be at command. 
Said Madison in the Federalist: ‘Security 
against foreign danzer is one of the primi- 
tive objects of civil authority. It is an 
avowed and essential object of the Amer- 
ican Union. The powers requisite for at- 
taining it must be effectually confided to 
the Federal councils.” And Hamilton said: 
“The idea of restraining the legislative au- 
thority, in the means of providing for the 
national defense, is one of those refinements 
which owe their origin to a zeal for liberty 
more ardent than enlightened.” He again 
emphasized the same ideas in these words: 
“The circumstances that endanger the 
safety of nations are infinite, and for this 
reason no constitutional shackles can wisely 
be imposed on the power to which the care 
of it is committed. This power ought to be 
co-exclusive with all the possible combina- 
tions of such circumstances; and ought to 
be under the direction of the same councils 
which are appointed to preside over the 
common defense.” 


It was in this view that plenary power 
was given to Congress to wage war and 
raise armies. It is also in the light of this 
conception of national exigencies that we 
must read subdivision 18 of section 8 of 
article 1 of the Constitution (following the 
enumeration of powers), which gives Con- 
gress the authority “to make all laws which 
shall be necessary and proper for carrying 
into execution the foregoing powers, and all 
other powers vested by the Constitution in 
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the Government of the United States or in 
any department or office thereof. 


It must also be remembered that it is of 
the essence of national power where it ex- 
ists, it dominates. There is no room in our 
scheme of government for the assertion of 
hostility to the exercise of Federal power. 
The power of the national Government to 
carry on war is explicit and supreme, and 
the authority thus resides in Congress in 
the event of war to effect whatever legisla- 
tion is necessary to prosecute the war with 
vigor and success, and this power is to be 
exercised without impairment of the au- 
thorty committed to the President as Com- 
mander in Chief to direct military opera- 
tions. 


War Powers of the President—Each of 
these powers, that of Congress and of the 
President, is the subject of a distinct grant, 
each is the complement of the other, and 
together they furnish the adequate equip- 
ment of authority for war. There is no 
more impressive spectacle than that of the 
President of the republic in time of war 
when in addition to the other great powers 
of his office he acts in supreme command 
of the armed forces of the nation and con- 
ducts its military campaigns. It was under 
this power that President Lincoln defended 
the Proclamation of Emancipation. It re- 
lated to those held as slaves in the states in 
rebellion, and he regarded it as it recited, 
as a necessary act of war within his au- 
thority as commander in chief. He thus 
expressed this point of view: “You say it 
is unconstitutional. I think differently. I 
think the Constitution invests its Com- 
mander in Chief with the law of war in time 
of war. The most that can be said—is it so 
much—is that slaves are property. Is 
there—has there ever been—any question 
that by law of war, property, both of en- 
emies and friends, may be taken when 
needed? And is it not needed whenever 
taking it helps us, or hurts the enemy? 
Armies, the world over, destroy the 
enemies’ property when they cannot use it; 





.and even destroy their own to keep it from 


the enemy.” 

It is also to be observed that the power 
exercised by the President in time of war 
is greatly augmented, outside of his func- 
tions as Commander in Chief, through leg- 
islation of Congress increasing his adminis- 
trative authority. War demands the high- 
est degree of efficient organization and Con- 
gress in the nature of things cannot pre- 
scribe many important details as it legis- 
lates for the purpose of meeting the exi- 
gencies of war. Never is adaptation of leg- 
islation to practical ends so urgently re- 
quired, and hence Congress naturally in 
very large measure confers upon the Presi- 
dent the authority to ascertain and deter- 
mine various states of fact to which legis- 
lative measures are addressed. 


The Legisiature cannot delegate its power 
to make a law, but it can make a law to 
delegate a power to determine some fact or 
state of things upon whch the law makes or 
intends to make, its own action depend. To 
deny this would be to stop the wheels of 
Government. There are many things upon 
which wise and useful legislation must de- 
pend, which cannot be known to the law- 
making power, and must, therefore, be a 
subject of inquiry and determination out- 
side of the halls of legislation. Congress 
cannot be permitted to abandon to others 
its proper legislative functions; but in time 
of war when legislation must be adapted to 
many situations of the utmost complexity, 
which must be dealt with effectively and 
properly, there is special need for flexibility 
and for every resource of practicability ; and 
of course, whether the limits of permissible 
delegation are in any case overstepped, 
always remains a judicial question. We 
thus not only find these great war powers 
conferred upon the Congress and the Presi- 
dent respectively, but also a vast increase 
of administrative authority through legisla- 
tive action springing from the necessities of 
war. 

Constitutional Limitations on War Pow- 
ers—The question remains: What may be 
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deemed to - the force and ccs i in time of 
war of the restrictive provisions contained 
in the Constitution with respect to the ex- 
ercise of Federal authority? It is mani- 
fest, at once that the great organs of the 
national government retain and perform 
their functions as the Constitution pre- 
scribes. Senators and Representatives are 
qualified and chosen as provided in the Con- 
stitution and the legislative power vested in 
Congress must be exercised in the required 
manner. The President is still the consti- 
tutional executive, elected in the manner 
provided and subject to the restraints im- 
posed upon his office. The judicial power 
of the United States continues to be vested 
in one Supreme Court and such inferior 
courts as Congress has ordained. 

Again, apart from the provisions fixing 
the framework of the government, there 
are limitations which by reason of their 
express terms or by necessary implication 
must be regarded as applicable as well in 
war as in peace. Thus one of the expressed 
objects of the power granted to Congress 
“to lay and collect taxes, duties, imposts and 
excises,” is to “provide for the common de- 
tense,” and it cannot be doubted that taxes 
laid for this purpose, that is, to support the 
army and navy and to provide the means 
for military operations, must be laid subject 
to the constitutional restrictions. That is, 
all duties, imposts and excises must be uni- 
form throughout the United States, and 
direct taxes must be apportioned among 


the states according to population. And 
by the sixteenth amendment, providing 
that income derived, may be laid 


without apportionment among the states, 
these taxes fall into the great class of ex- 
cise duties and imposts, and are alike sub- 
ject to the rule requiring geographical uni- 
formity, a requirement operative in war as 
well as in peace. 

Personal Rights and War Powers.—But 
what shall be said of the efficacy in time of 
war of the great guarantees of personal and 
property rights? It would be impossible on 
this occasicn to discuss comprehensively 











this ‘engieienan subject, or even to paler to 
all these guarantees, but we may briefly 
touch upon the question in its relation to 
the fifth and sixth amendments, viz. : 


“No person shall be held to answer for 
a capital or otherwise infamous crime un- 
less upon a presentment or indictment of 
a grand jury, except in cases arising in the 
land or naval forces, or in the militia, when 
in actual service in time of war or public 
danger ; nor shall any person be subject for 
the same offense to be twice put in jeopardy 
of life or limb; nor shall he be compelled in 
any criminal case to be a witness against 
himself, nor be deprived of life, liberty or 
property without due process of law; nor 
shall private property be taken for public 
use without just compensation. 

“In all criminal prosecutions the ac- 
cused shall enjoy the right to speedy and 
public trial by an impartial jury of the state 
and district wherein the crime shall have 
been committed, which district shall have 
been previously ascertained by law, and to 
be informed of the nature and cause of 
the accusations ; to be confronted with the 
witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, 
and to have the assistance of counsel for 
his defense.” 

Clearly these amendments, normally and 
perfectly adapted to conditions of peace, do 
not have the same complete and universal 
application in time of war. Thus the fifth 
amendment normally gives its protection to 
“any person.” But, in war, this must yield 
to the undoubted national power to capture 
and confiscate the property of enemies. 
This was distinctly ruled by the Supreme 
Court in Miller v. U. S.,° a proceeding 
brought under the confiscation acts of 1861 
and 1862 to confiscate shares of stock 
owned by Miller, a Virginian, in a Michi- 
gan corporation. The Court said: 


“Tf the act of 1861 and the fifth, sixth 
and seventh sections of the act of July 17, 
1862, were municipal regulations only, there 
would be force to the objection that Con- 
gress has disregarded the restrictions of 
the fifth and sixth amendment of the Con- 
stitution * * * If on the contrary they 
are an exercise of the war powers of the 


(6) 11 Wall, 268. 
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Government, it is clear they are not affected 
by the restrictions imposed by the fifth and 
sixth amendments. This we understand to 
have been conceded in the argument. The 
question, therefore, is whether the action 
of Congress was a legitimate exercise of 
the war power. The Constitution confers 
upon Congress, expressly, power to de- 
clare war, grant letters of marque and 
reprisal and make rules respecting captures 
on land and water. Upon the exercise of 
these powers no restrictions are imposed. 
Of course, the power to declare war in- 
volves the power to prosecute it by all 
means and in any manner in which war 
may be legitimately prosecuted. It there- 
fore includes the right to seize and confis- 
cate all property of an enemy and to dis- 
pose of it at the will of the captor. This 
is, and always has been, an undoubted bel- 
ligerent right.” 


Again, in the place where actual military 
operations are being conducted, the ordi- 
nary rights of citizens must yield to para- 
mount military necessity. This was con- 
ceded in Milligan’s case,’ where it was said 
in the prevailing opinion: 


“If, in foreign invasion or civil war, the 
courts are actually closed, and it is impos- 
sible to administer criminal justice accord- 
ing to law, then, on the -theater of actual 
military operations, where war really pre- 
vails, there is a necessity to furnish a sub- 
stitute for the civil authority, thus over- 
thrown, to preserve the safety of the army 
and society; and as no power is left but 
the military, it is allowed to govern by mar- 
tial rule until the laws can have their free 
course.” 


The difficult question, however, is pre- 
sented with respect to the rights of citizers 
and others not enemies, in places which are 
outside the actual theater of war. It was 
upon the question of the power of Con- 
gress to provide for the trial of citizens by 
military commission in such places that the 
Justices sharply divided in the noted case 
of Milligan. He was a citizen of Indiana 
who had been tried by a military commis- 
sion at Indianapolis on a charge of aiding 
the enemy and conspiring against the Gov- 


(7) 4 Wall, p. 127. 





ernment, and had been sentenced to be 
hung. He was not a resident of one of 
the rebellious states, nor a prisoner of war, 
and he had not been in the military or naval 
service. The Court was unanimous in the 
opinion that under the terms of the act of 
Congress creating the commission it had 
no jurisdiction. But the majority of the 
Court went further and declared that Con- 
gress was without power to provide for 
the trial of citizens by military commission 
save in the locality of actual war, and when 
there was not access to the courts. Main- 
taining with cloquent emphasis the guaran- 
tees of freedom contained in the fifth and 
sixth amendments, the majority of the Court 
asserted that “martial law cannot arise 
from a threatened invasion. The necessity 
must be actual and present; the invasion 
real, such as effectually closes the courts 
and deposes the civil administration. * * * 
Martial rule can never exist where the 
courts are open and in the proper and un- 
obstructed exercise of their jurisdiction. It 
is also confined to the locality of the actual 
war.” The minority of four Justices, led 
by Chief Justice Chase, while agreeing that 
there was no jurisdiction in Milligan’s case 
under the act of Congress, strongly in- 
sisted that Congress in time of war had the 
power to provide for the punishment of 
citizens charged with conspiracy against the 
United States by military tribunals, if it 
was deemed necessary for the public safety. 
Deducing this view from the war powers 
conferred by the Constitution, the Chief 
Justice said: 


“Where peace exists the laws of peace 
must prevail. What we do maintain is 
that when the nation is involved in war and 
some portions of the country are invaded 
and all are exposed to invasion, it is within 
the power of Congress to determine to what 
states or districts such great and imminent 
public danger exists as justifies the author- 
ization of military tribunals for the trial 
of crimes and offenses against the dis- 
cipline or security of the army or against 
the public safety. * * * The fact that 
the Federal courts were open was regarded 
by Congress.as a sufficient reason for not 
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exercising the power; but that fact could 
not deprive Congress of the right to exer- 
cise it. These courts might be open and 
undisturbed in the execution of their func- 
tions and yet wholly incompetent to avoid 
threatened danger or to punish with ade- 
quate promptitude and certainty the guilty 
conspirators. * * * In times of rebel- 
lion and civil war it may often happen, 
indeed, that Judges and Marshals will be 
in active sympathy with the rebels and 
courts their most efficient allies. * * * 
It was for Congress to determine the ques- 
tion of expediency.” 

Prof. Willoughby, in a careful review of 
the Milligan case, regards the doctrine of 
the majority as essentially sound, that the 
necessity justifying martial law may not be 
created by legislative fiat. But he suggests 
that the majority went too far in the ab- 
solute declaration that martial law cannot 
arise from “a threatened invasion,” and that 
the mere fact that the courts are open, re- 
gardless of all other conditions is a con- 
clusive test. “The better doctrine,” says 
Willoughby, “is not for the courts to at- 
tempt to determine in advance with respect 
to any one element what does, what does 
not, create a necessity for martial law, but 
as in all other cases of the exercise of offi- 
cial authority, to test the legality of an act 
by its special circumstances.” 


Certainly the test should not be a mere 
physical one, nor should substance be sac- 
rificed to form. The majority recognized 
“a necessity to furnish a substitute for the 
civil authority” when overthrown, in order 
“to preserve the safety of the army and 
society.” If this necessity actually exists 
it cannot be doubted that the power of the 
nation is adequate to meet it, but the rights 
of the citizen may not be impaired by an 
arbitrary legislative declaration. Outside 
the actual theater of war, and if, in a true 
sense, the administration of justice remains 
unobstructed the rights of the citizens to 
normal judicial procedure is sure. 


Property Rights and !V ar Powers.—F ur- 





ther, with respect to the citizen’s right of 
property, a distinction may be taken be- | 
tween the unavoidable deprivations which - 


take place where the conflict rag s and 
those takings, although for military pur- 
poses, which are deliberate appropriations 
for which compensation must be made. As 
was said by the Supreme Court in U. S. v. 
Russell,’ private property, the Constitution 
provides, “shall not be taken for publica use 
without just compensation. +2. Ex 
traordinary and unforeseen occasions arise, 
beyond all doubt, in cases of extreme neces- 
sity in time of war or of immediate and 
impending public danger in which private 
property may be impressed into the public 
service, or may be seized or appropriated 
to the public use, or may even be destroyed 
without the consent of the owner. * * * 
Where such an extraordinary and unfore- 
seen emergency occurs in the public serv- 
ice in time of war no doubt is entertained 
that the power of the Government is ample 
to supply for the moment the public wants 
in that way to the extent of immediate 
public exigency, but the public danger must 
be immediate, imminent and the emergency 
in the public service must be extreme and 
imperative and such as will not admit of 
delay or a resort to any other source of 
supply. * * * Such a justification may 
be shown and then the rule is well set- 
tled that the officer taking private property 
for such a purpose, if the emergency is 
fully proved, is not a trespasser, and that 
the Government is bound to make full com- 
pensation to the owner.” 

Distinct from such requisitions from in- 
dividuals is the necessary regulation of the 
use of property to secure the successful 
prosecution of the war. We are witnessing 
a new phase of the exercise of war powers. 
But the applicable principle to determine 
the validity of such action is not new. Even 
in times of peace we are familiar with the 
principle of regulation which extends to 
callings “affected with a public interest.” 
The Supreme Court, after reviewing the 
decisions, recently said: ‘They demon- 
strate that a business, by circumstances and 
its nature, may rise from private to be a 


(8) 13 Wall, p. 263. 
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public concern, and be subject, in conse- 
quence, to governmental regulation. And 
they demonstrate * * * that the at- 
tempts made to place the right of public 
regulation in cases where it has been ex- 
erted of which we have given examples, 
upon the ground of special privilege con- 
ferred by the public on these affected, can- 
not be supported. The underlying prin- 
ciple is that business of certain kinds hold 
such a peculiar relation to the public inter- 
est that there is super-induced upon it the 
right of public regulation.® 


The extraordinary circumstances of war 
may bring particular business and enter- 
prises clearly into the category of those 
which are affected with a public interest 
and which demand immediate and _ thor- 
oughgoing public regulation. The produc- 
tion and distribution of foodstuffs, articles 
of prime necessity, those which have di- 
rect relation to military efficiency, those 
which are absolutely required for the sup- 
port of the people during the stress of con- 
flict, are plainly of this sort. Reasonable 
regulations to safeguard the resources upon 
which we depend for military success must 
be regarded as being within the powers 
confided to Congress to enable it to prose- 
cute a successful war. 


In the words of the Supreme Court: 


“It is well settled that the Constitution 
is not self-destructive. In other words, 
that the power which it confers on the one 
hand it does not immediately take away on 
the other.’””° This was said in relation to 
the taxing power. Having been granted in 
express terms, the Court held it had not 
been taken away by the due process clause 
of the fifth amendment. As the Supreme 
Court put it in another case: “The Consti- 
tution does not conflict with itself by con- 
ferring upon the one hand a taxing power 
and taking the same power away on the 
other by the limitations of the due process 
clause.”™ 


(9) German Alliance Insurance Co. v. Kansas, 
233 U. S., p. 411. 

(10) Billings v. United States, 232 U. S., p. 
282. 

(11) 240 U_S., p. 24. 





Similarly, it may be said that the power 
has been expressly given to Congress to 
prosecute war, and to pass all laws which 
shall be necessary and proper for carrying 
that power into execution. That power ex- 
plicitly conferred and essential to the safety 
of the nation is not destroyed or impaired 
by any later provision of the Constitution 
or by any one of the amendments. These 
may be construed so as to avoid making 
the Constitution self-destructive, so as to 
preserve the rights of the citizen from un- 
warrantable attack, while assuring beyond 
all hazard the common defense and the 
perpetuity of our liberties. 


Cares FE. HucHes. 
New York, N. Y. 








INSURANCE—INDEMNITY POLICY. 





MOST v. 
INS. CO. et al. 





Springfield Court of Appeals. Missouri. June 
16, 1917. Rehearing Denied July 24, 1917. 





196 S. W. 1064. 





By assuming the defense of an employe’s 
personal injury action against his employer and 
failing to give appeal bond on account of the 
employer’s insolvency which was its custom in 
such cases, the insurer did not waive provisions 
of its “no action” clause, providing that no ac- 
tion shall lie against the insurer to recover for 
loss or expenses under such liability policy, un- 
less brought by the insured for loss or expenses 
incurred and paid in money by insured after 
trial of the issue. ; 





COX, P. J. The husband of Margaret Most 
was killed by accident while in the employ of 
the Goebel Construction Company, at a time 
when there was in force an employers’ liability 
policy issued by the Massachusetts Bonding & 
Insurance Company to the Goebel Construction 
Company. Appellant sued the Goebel Construc- 
tion Company and recovered judgment, and, 
failing to collect this judgment on account of 
the insolvency of the Goebel Construction Com- 
pany, brought this suit seeking to hold the 
insurance company liable to her, and asking 
that judgment be rendered in her favor 
against the insurance company for the amount 
due on her judgment against the Goebel Con- 
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struction Company. On motion the suit was 
dismissed as to the Goebel Construction Com- 
pany, and the case proceeded against the in- 
surance company. At the close of plaintiff’s 
testimony a demurrer thereto was sustained, 
judgment for defendant entered, and plaintiff 
appealed. 

The insurance policy which is made the 
basis of this action, contains what is known 
as the “no action” clause. This clause pro- 
vides that: 


“No action shall lie against the company to 
recover for any loss or expense under this 
policy unless it shall be brought by the assured 
for loss or expense incurred and paid in money 
by the assured after trial of the issue. * * * ” 


It also required the assured in case of acci- 
dent to give notice to the insurer and the 
insurer agreed to defend, at its own cost, any 
suit for damages that might be covered by 
this volicy. In this case it did defend the 
suit of plaintiff against the Goebel Construc- 
tion Company, but did not give appeal bond 
when the case was appealed. There was evi- 
dence at the trial that the insurance company 
usually provided appeal bonds in cases appeal- 
ed when the assured was solvent, but did not 
do so if the assured was insolvent. 


There are two questions involved in this 
case: First, was the policy involved an in- 
demnity policy only, or was it a general lia- 
bility policy? Second, if it is an indemnity 
policy only, was the “no action” clause there- 
in waived? 

The courts of this state, following the great 
weight of authority in other jurisdictions, have 
so often construed policies similar to this one 
to be indemnity policies that we deem it un- 
necessary at this time to reopen the discussion 
of that question, but on the authority of those 
cases hold that this policy is an indemnity 
policy. Conqueror Zinc & Lead Co. v. Aetna 
Life Ins. Co., 152 Mo. App. 332, 133 S. W. 156; 
Realty Co. v. Insurance Co., 179 Mo. App. 123, 
136, 137, 161 S. W. 624; Dunham v. Casualty 
Co., 179 Mo.. App. 558,-565, 162 S. W. 728. By 
this is meant that by the terms of the policy 
no action could be maintained thereon by any 
person except to indemnify for money actually 
paid, and hence neither the insured nor any 
other person could maintain an action thereon 
until after the judgment against the Goebel 
Construction Company had been paid, and 
since that was not done, that ends this case. 

Appellant contends, however, that the pro- 
visions of this policy providing that the insur- 
ance company will, at its own expense, con- 
duct the defense of a suit against the insured 
and the fact that it did assume control of the 





defense of the suit of plaintiff against the 
insured, and when that case was appealed 
failed to give appeal bond, operated as a 
waiver of the “no action” clause, and converted 
this policy into a liability policy, and in sup- 
port of that contention cites Sanders v. Frank- 
fort Ins. Co., 72 N. H. 485, 57 Atl. 655, 101 Am. 
St. Rep. 688; Patterson v. Adan, 119 Minn. 308, 
138 N. W. 281, 48 L. R. A. (N. S.) 184; Anna 
Davies v. Maryland Casualty Co., 89 Wash. 571, 
154 Pac. 1116, 155 Pac. 1035, L. R. A. 1916D, 
395, 398. 


We think, however, that the reasoning of 
these cases on that question is not sound. The 
two provisions of the policy are not inconsist- 
ent, neither is there any ambiguity in them 
so as to require the application of the rule 
that ambiguous clauses in insurance policies 
are to be construed most strongly against the 
insurer. The reasoning of these cases would 
have much to commend it if addressed to a 
state legislature when considering a measure 
to prevent policies of this kind being issued 
and to provide that the injured party might 
have a right of action against the insurer, but 
the courts are powerless to make contracts 
for the parties. They can only enforce them 
as the parties have made them. 


We think the better reasoning as well as 
the greater weight of authority is against the 
contention of appellant on the proper construc- 
tion to be given the terms of the policy and the 
effect of the conduct of the insurer on the 
question of waiver. Goodman v. Georgia Life 
Ins. Co., 189 Ala. 130, 66 South. 649; Fidelity 
& Casualty Co. v. Martin, 163 Ky. 12, 173 S. W. 
307; Cayard v. Robertson & Hobbs et al., 123 
Tenn. 382, 131 S. W. 864, 30 L. R. A. (N. S.) 
1224, Ann. Cas. 1912C, 152; Allen v. Aetna 
Life Ins. Co., 145 Fed. 881, 76 C. C. A. 265, 7 
L. R. A. (N. S.) 958; Carter v. Aetna Life 
Ins. Co., 76 Kan. 275, 91 Pac. 178, 11 L. R. A. 
(N. S.) 1155; Ford v. Aetna Life Ins. Co., 70 
Wash. 29, 126 Pac. 69; Poe et al., Receivers, v. 
Phil. Casualty Co., 118 Md. 347, 84 Atl. 476, 
480; 14 R. C. L. 1870, § 358; Fuller’s Accident 
& Employer’s Liability Insurance, pp. 455 and 
452, and authorities there cited. The other 
cases cited by appellant to sustain her con- 
tention of a waiver, to-wit: Canning Co. v. 
Insurance Co., 154 Mo. App. 327, 133 S. W. 664; 
Fuller Bros. Co. v. Casualty Co., 94 Mo. App. 
490, 68 S. W. 222; Dunham v. Casualty Co., 
179 Mo. App. 558, 162 S. W. 728; Rochester 
Co. v. Casualty Co., 148 Mo. App. 555, 128 S. 
W. 204; Royle Mining Co. v. Casualty Co., 161 
Mo. App. 185, 142 S. W. 438, are each clearly. 
distinguishable from the present case on the 
facts, and are not authority in support of ap- 
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pellants’ contention in this case. In those 
eases the insurance company had by their 
conduct assumed a position inconsistent with 
the defense attempted to be made when sued 
on their policies, and that feature which was 
the controlling one in those cases is absent 
in this case. In the case of Maryland Casualty 
Co. v. Peppard, Okla., 157 Pac. 106, L. R. A. 
1916E, 597, cited, the policy did not contain 
the “no action” clause, hence it is not in point. 

Our conclusion is that the policy involved 
in this case is an indemnity policy, and that 
there was no waiver of the “no action” clause, 
and this makes it unnecessary to pass upon 
the question of what the rights of plaintiff 
might have been if the policy had been a gen- 
eral liability policy, and on that question we 
express no opinion. 

The judgment is for the right party, and is 
therefore affirmed. 


STURGIS and FARRINGTON, JJ., conew 


Note.—Effect of Indemnity Company Defending 
Suits Brought Against Indemnitee—The theory 
of an employers’ liability company interposing it- 
self between a plaintiff and a defendant, the 
latter of whom it has engaged to protect as re- 
gards any loss within its engagement to the de- 
fendant, several times has been considered by 
this Journal. 76 Cent. L. J. 73; 77 id. 369; 78 
id. 235; 79 id. 39, 218; 80 id. 247; 82 id. 116; 83 
id. 356; & id. 431. 

This consideration has proceeded upon the right 
of the plaintiff not to be interfered with by a third 
party in the pursuit of his rights, estoppel against 
indemnitor arising out of its interposition, loss 
to plaintiff when damage is proximately caused, as 
where defendant could have been made to pay 
if not interfered with by the indemnitor, and 
rights of indemnitee where action was not prop- 
erly defended, and, incidentally, the position of in- 
demnitor as a common barrator was touched upon. 
The instant case follows, we believe, the greater 
number of cases in enforcement of the literalness 
of indemnitor’s contract. But there appears in 
many dissenting opinions in courts sustaining this 
view an appreciation of an anomalous situation 
arising out of such interposition. 


In Anoka Lumber Co. vy. Fidelity, etc., Co., 63 
Minn. 286, 65 N. W. 353, 30 L. R. A. 689, action 
was brought by assignee of indemnitee against 
indemnitor, the judgment against the former com- 
ing under the latter’s policy being unpaid. This 
assignee was the plaintiff in that judgment. The 
court directed judgment in his behalf and this 
was affirmed. The action was defended by in- 
demnitor upon the ground that the judgment had 
not been paid by indemnitee. ‘The court said: 
“The company takes upon itself the settlement of 
loss and the control of all legal proceedings and 
the assured is forbidden to settle any claim or 
incur any expense without its consent in writing. 
* * * Tf the plaintiff is forbiden to settle a claim 
for an accident of this kind, we fail to see how 
it is imperative upon him to pay a judgment ren- 
dered against him upon such a claim, as a con- 
dition precedent to his right of recovery.” 





In Hoven y.. Employers’ Liability, etce., Corp., 
93 Wis. 201, 69 N. W. 46, 32 L. R. A. 388, it was 
said, in effect, that the condition that the in- 
demnitor shall have entire charge of the case, 
fixes its obligation to discharge a claim within 
the policy. 


In Sanders v. Frankfort, Maine, etc., Ins. Co., 
72 N. H. 485, 57 Atl. 655, 101 Am. St. Rep. 688, 
the suit was by the employe, who had recovered 
a judgment against an indemnitee, against the 
indemiitor, plaintiff's judgment remaining unpaid. 
In alluding to the two cases above referred to it 
was said that they, while not authority for the 
position that the policy in this suit is a policy 
for indemnity against liability generally, yet they 
are authority for the proposition that these pro- 
visions are consistent with an intention to-assume 
the liability. By these stipulations, the insurers 
not only reserve the right to perform their con- 
tract of indemnity in a particular way, but agree 
that they will perform it.” Considering the case 
before it, it was said: “The plaintiff’s case 
stands upon the legal result of the assumption of 
liability by the company. Because they assumed 
—in legal effect agreed to pay—the assured’s 
liability to this plaintiff to the extent of five 
thousand dollars, equity requires them to perform 
their agreement by payment to him.” Here the 
recovery by the employe is put upon an equitable 
ground, and one that is well recognized—recov- 
ery on a promise made for benefit of a third 


party. 


In Patterson y. Adan, 119 Minn. 308, 138 N. W. 
281, 48 L. R. A. (N. S.) 18, there was garnish- 
ment of indemnitor on an unpaid judgment re- 
covered against indemnitee. It was said: “By 
undertaking the defense, the company elected to 
treat plaintiff’s cause of action, if he had any, as 
covered by its contract; and when it substituted 
itself and its judgment for that of the defendant, 
both plaintiff and defendant have a right to in- 
sist that the final judgment establishes the liability 
and debt of the company to the assured. The 
undertaking to defend is of no value, and may 
be of great danger, to the assured, where he 
thus abandons all control of the suit to the 
company, if it does not mean that whatever lia- 
bility is established shall be discharged. The 
company admits that where the assured is per- 
fectly solvent, the practice of the company is to 
carry the defense to a successful issue by paying 
the judgment without stopping for the assured to 
pay it. It is even more important to an assured 


who is in financial stress that no judgment be, 


allowed to stand unsatistied against him than it is 
to one who has abundant means to satisfy it.” 
Considering then the “no action” clause of the 
policy, the court, after reasoning, says: “We 
therefore hold that in a policy such as this, 
where the company has come into the litigation 
and assumed exclusive control thereof under its 
contract, it recognizes a liability, if it fails to 
defend successfully, to pay the assured the amount 
of the judgment it so permits to be established, 
not exceeding the sum stipulated in the policy. 
* * * Payment of the judgment in such case is 
a mere pro forma matter, and not a condition 
precedent to its liability to defendant under plain- 
tiff’s garnishee proceeding.” We doubt whether 
this principle rightly confines itself to amougt in 
the policy. If the indemnitor takes charge of 
litigation, plaintiff in the action has the right to 
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his say as to how far indemnitor commits itself 


_ to payment of the entire recovery. 


But courts, it must be admitted, have not read 
into these policies such obligation as the cases 
above referred to have evolved. They themselves 
may be thcught to be weakened by the fact that 
indemnitors are allowed to appear and bear the 
expense of litigation, in which they have merely 
a collateral interest. That it may offend public 
policy seem to this writer quite evident, but this 
view has not been taken by the courts. Nor have 
courts at all discussed such contracts of indemnity 
as one in which plaintiffs can have any — 








CORRESPONDENCE  »- 





AUTHORITY FOR THE QUOTATION, “THIS 
IS A GOVERMENT OF LAWS, NOT OF 
MEN.” 





Editor, Central Law Journal: 

Referring to inquiry relative to origin of 
saying, “This is a government of laws, not of 
men,” Sir William Murray once declared: 
“This is a government of laws; not a govern- 
ment of men or the mob.” Edmond Burke 
about the same; and briefer statement by 
“Junius,” taken from Cicero, and he from 
Horace. Blackstone teaches the same thing in 
his “definition” of law. Your Nebraska cor- 
respondent in attacking this is wrong in his 
own state of Nebraska, but he would be right 
in Mexico, and now in some parts of Europe. 

STEPHEN D. PARRISH. 

Richmond, Ky. 








BOOKS RECEIVED. 





United States Statutes Annotated. Vol. 5. 
Editor-in-Chief, Bruce Barnett, of the Kansas 
City, Mo., Bar. Associate Editors, Wm. E. 
Shirley, Dayle C. McDonough, Myron Witters, 
Samuel E. Swiggett, Jos. E. Brown, L. C. Har- 
per, John Parry and Paul Barnett. Chicago, 
Review will follow. 





Corpus Juris. A Complete and Systematic 
Statement of the Law as Embodied in and De- 
veloped by all reported decisions. Edited by 
William Mack, LL. D., Editor-in-Chief of the 
Cyclopedia of Law and Procedure, and William 
and the Encyclopedia of Pleading and Practice. 
Volume XI. New York. The American Law 
Benjamin Hale, LL. B., Contributing Editor of 
the American and English Encyclopedia of Law 
Book Co. Review will follow. 





HUMOR OF THE LAW. 





An Irish magistrate, one of the old school, 
was summing up a case in a Dublin court. The 
plaintiff was a handsome woman and her good- 
looking daughter was one of the witnesses. 


“Gentlemen of the jury,” said his honor, 
“everything in the case seems plain—exce yt, 
of course, Mrs. O’Toole and her charming 
daughter.”—Liverpool Post. 





Joseph H. Choate, one-time ambassador to 
Great Britain, circulated some years ago a 
story which immediately became famous for 
the reason that it so clearly and with such fine 
humor branded the refusal of our government 
to furnish its foreign representatives with per- 
manent residences. It happened that he was 
walking the streets of London late one particu- 
larly damp and disagreeable night, when sud- 
denly a police officer accosted him and sug- 
gested that he had better be hurrying home 
Whereupon Mr. Choate made the astounding 
reply: “I have no home. I am the American 
ambassador.”—The Forum. 





A few years ago, while watching a parade 
in Boston in which the Stars and Stripes were 
conspicuous, a fair foreigner with strong anti- 
American proclivities turned to a companion 
and, commenting on the display, pettishly re- 
marked: 

“That American flag makes me sick. It 
looks just like a piece of checkerberry candy.” 

Senator Lodge, who was standing nearby, 
overheard the remark, and turning to the 
young lady, said: 

“Yes, miss, it does. And it makes everyone 
sick who tries to lick it.”—St. Louis Star. 





A French soldier fighting in the Argonne has 
just been informed that he has inherited $40,000 
from a retired army officer of eccentric habits 
who lived in the same village as the soldier. 


The officer’s will ran: “Being without fam- 
ily, I leave the whole of my fortune to Paul 
, farmer. I desire thus to show my 
gratitude to him for having for many years 
listened patiently and with every air of interest 
to the story I used to tell ef how I lost my right 
arm in the war of 1870. 


“T pray and trust that he will be spared to 
return to his village after the war, and my 
only request to him is to come occasionally to 
my tomb and there relate some of his own war 
experiences.” 
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1. Alteration of Instruments—Materiality.— 
Addition to contract for sale of real estate of 
clause to effect that taxes upon property should 
be prorated constituted material alteration.— 
Johnson v. Cordes, Cal., 165 Pac. 1040. 

2. Animals—Damages.—tThe cost of restoring 
realty to its former condition and compensation 
for loss of use is the measure of damages for 
injury thereto but if such cost is more than 
diminution in the market value, the latter is 
generally the true measure of damages.—Harris 
v. Gray, Okla., 165 Pac. 1148. 

3. Bankruptey—Burden of Proof.—The trus- 
tee in bankruptcy of a stockholder cannot main- 
tain. bill to have other shares of stock returned 
for alleged fraudulent issuance, in the absence 
of showing that the value of his own stock de- 
preciated or that the necessary working capital 
was impaired by the alleged fraudulent transac- 
tion.—Abele v. S. A. Meagher Co., Mass., 116 N. 
E. 805. 

4. Conditional Sale——Under Bankruptcy 
Act, § 47a (2), as amended by Act June 25, 1910, 
§ 8, and Comp. Laws Alaska 1913, § 973, mining 
plant, placed on mining claim under contract 
amounting to conditional sale, held not to pass 
to trustee in bankruptcy of mine owner.—In re 
Seward Dredging Co., U. S. C. C. A., 242 Fed, 225. 











5. Fraternal Association—Under Bank- 
ruptcy Act, § 4, subd. “b,” unincorporated fra- 
ternal beneficial association, whose chief object 
was beneficial, rather than social, held subject to 
be adjudged a bankrupt.—In re Order of Sparta, 
U. S. C. C, Ay 242 Fed. 235. 

6. Fraudulent Transfer.—In action by 
bankruptcy trustee to avoid fraudulent corpo- 
rate transfers under Bankruptcy Act, § 70, cl. 
“e,” authorizing him to avoid transfers which 
any creditor might have avoided, whether trans- 
fers were fraudulent depends, not upon Bank- 
ruptcy Act, but upon laws of state where trans- 
fers were made.—Woodman v. Butterfield, Me. 
101 Atl. 25. 

7. Banks and Banking—Usury.—Where mon- 
ey is advanced by a bank, and the transaction is 
in substance a loan, though in form a discount 
of securities, and the amount taken out for the 
use of the money is in excess of the legal rate 
of interest, the transaction is usurious under 
Code 1907, § 4624.—Hudson vy. Repton State 
Bank, Ala., 75 So. 695, 











8. Bills and Notes—Due Course of Business.— ~ 


If a note sued on was commercial paper com- 
plete and regular on its face which plaintiff pur- 
chased in good faith in the regular course of 
business for value before maturity and without 
notice of any defect of title or defense set up 
by defendant, plaintiff is entitled to recover.— 
Hudson v. Repton State Bank, Ala., 75 So. 695. 

9. Notice of Defect.—Holder with no actual 
notice of defects in title of negotiable instru- 
ment, When circumstances come to his knowledge 
sufficient to put him upon inquiry, is chargeable 
with knowledge of all facts that inquiry would 
reveal.—Monk v. Twenty-Third Ward Bank, N. 
Y¥.. 165 N. ¥. S. 1055. 

10. Pleading and Practice.—There is no va- 
riance between a complaint alleging that de- 
fendant made his note payable to the order of 
another as attorney and agent of plaintiff, and 
proof that the note was simply made to such 
other person, since the words in the complaint 
“attorney and agent for the plaintiff’ are de- 
scriptive only.—Pascucci v. Rossi, Conn., 101 Atl. 


22 








1l. Brokers—Bringing Parties Together.— 
Where a broker was employed in writing to se}l 
real estate, all that he was bound to do was 
to bring parties together and get them to make 
a binding agreement, and it was not necessary 


that he produce one “able” to perform*contract, , 


—Freeman v. Van Wagenen, N. J., 101 Atl. 55. 

12. Repudiation of Contract.—Broker’s re- 
fusal to accept owners’ contention that it had 
waived its commission on a sale and to accoun: 
on that basis, held not such a refusal to account 
as authorized owners to repudiate the contract. 
—Parker v. Seattle Land & Improvement Co., 
Wash., 165 Pac. 1086. , 

13. Carriers of Goods—Bill of Lading.—Where 
shipper loads perishable goods, and carrier mere- 
ly issues uniform bill of lading without special 
examination, formal declaration of bill of lading 
that goods were received in apparent good order 
does not require carrier to assume burden of 
showing freedom from negligence for injury to 
such goods.—Orunsten vy. New York Cent. R. Co., 
N. Y., 165 N. Y. S. 996. 
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14. Delay.—In action against carrier for 
negligent delay in delivery of machinery, the 
measures of damages in absence of special notice 
is its usual value during time of delay, and rea- 
sonable expense of effort to obtain delivery.— 
Atchison, T. & S. F. Ry. Co. v. Sun Drilling Co., 
Okla., 165 Pac. 1133. 


15. Carriers of Passengers—Eviction.—W here 
passenger has paid his fare by surrendering his 
ticket to conductor, carrier is liable in damages 
for his eviction at a point short of his destina- 
tion and for any violence.—Johnson v. New Or- 
leans Great Northern Ry. Co., La.,-75 So. 731. 


16. Negligence.—A carrier was not liable 
for injuries to a passenger who, as she reached 
the center of a car platform in boarding it, was 
thrown against the brake wheel by a man 
emerging from the car; it not appearing the car 
was crowded, or that there was any disturb- 
ance.—Eaton v. New York, N. H. & H. R. R., 
Mass., 116 N. E. 815. 





17. Cemeteries — Eminent Domain. — Having 
invoked power of eminent domain to acquire 
rights in lands of others, cemetery corporation 
can be compelled to afford reasonable service to 
public, in public business it has undertaken, at 
reasonable rates.—Browne v. Park Cemetery, N. 
H., 101 Atl, 34. 


18. Commerce—Discrimination.—An order of 
the Interstate Commerce Commission prescrib- 
ing interstate rates, and incidentally prohibiting 
intrastate rates thought to be discriminatory, 
eannot be attacked collaterally.—Eastern Texas 
R. Co. v. Railroad Commission of Texas, U.S. 
D. C., 242 Fed. 300. 


19. Employes.—A railroad laborer, loading 
sand and gravel on cars for use in repairing 
defendant railroad’s interstate roadbed, held not 
engaged in interstate commerce within federal 
Employers’ Liability Act.—Yazoo & M. V. R. Co. 
v. Houston, Miss., 75 So. 690. 








20. Mental Distress.—Allowance of dam- 
ages for mental distress in action for negligent 
nondelivery of interstate telegraph-message does 
not impose direct burden upon interstate com- 
merce.—Western Union Telegraph Co. v. Bailey, 
Tex., 196 S. W. 516. 


21. Natural Gas.—A\ sale in Kansas of 
natural gas produced in Oklahoma, if interstate 
commerce, is not that kind which ex- 
clusive legislation by Congress, and, until Con- 
gress acts, the state has control.—State v. Lan- 
don, Kan., 165 Pac. 1111. 

22. Constitutional Law—Raising Question.— 
Supreme court will not pass on constitutionality 
of statute until proper case is presented in which 
it appears that person complaining has been or 
is about to be deprived of some legal right, or is 
about to be subjected to some of its burdens and 





requires 





penalties.—Kelly v. Roetzel, Okla., 165 Pac. 
1150. 
23. Contracts — Consideration. — Where real 


estate broker unable to agree with owner as to 
commissions made contract with bank to sell 
land which reserved a stated commission for 
himeslf, subsequent agreement by broker to ac- 
cept a less amount held not based on sufficient 
consideration.—Hay v. McDonald, Cal., 165 Pac. 
1030. 








24. Iextra Work.—In view of facts, where 
contract for construction of house provided final 
payment was to be made when work was com- 
pleted to owner's satiSfaction, owner’s act in 
taking possession and making payment for ex- 
tras was not such acceptance as to relieve build- 
er from performance in proper manner before 
he was entitled to payment of balance for extra 
work.—Burr v. Ellis, Conn., 101 Atl. 17. 


25. Corporations—Creditors—Where corporate 
creditors were wholesales who had before and 
after an attempted cancellation of stock sub- 
scription furnished goods ordered, although their 
present claim accrued after such cancellation, 
they are “existing creditors” entitled to contest 
validity of such cancellation’ to which they did 
not consent.—Murphy v. Panton, Wash., 165 Pac. 
1074. 


26. Notice to Director.—Defendant’s elec- 
tion as corporation's director did not make him 
such until he had notice, or was chargeable with 
notice, of that fact and until that time he was 


not liable for payments received while corpora- 





tion was insolvent.—Woodmian vy. Butterfield, 
Me., 101 Atl. 25. 
27. Receivership.—A stockholder, suing for 





receivership on ground that corporation’s busi- 
ness is contrary to law, who had bought its 
stock with Knowledge of its business and to 
bring suit, has no right of action.—Gordon v. 
Business Men’s Racing Ass'n, La., 75 So. 735. 


28. Covenants—Evidence.—Parol agreement 
by grantee to pay taxes as purt consideration 
for conveyance is good defense in action by 


grantee on covenant against incumbrances.— 


Mereness v. Delemos, Conn., 101 Atl. 8. 
29. Damages—Measure of—In action for in- 
juries to real property, when injury was done 


to realty itself, measure of damages is difference 
in value of land before and after trespass, in 
instances amount necessary to restore 
condition in which it was before 
Bohlin, Ala.,. 75 So. 697. 


some 
property to 
trespass.—Jackson Vv. 


30. Death—Evidence.—aAttending 
direct testimony and evidence that plaintiff's 
intestate grew steadily worse from injury until 
his death sustains a finding that death resulted 
from injury and not from pre-existing heart 
disease.—-Kelleher v. City of Newburyport, 
Mass., 116 N. E. 806. 

31. Dedication—Filing Map.—A dedication of 
a street is not shown by a map showing such a 
street and containing a declaration by the own- 
er’s husband that, if he ever opens the street, 
the opening will conform to the map, because 
it is mere promise to dedicate, not made by the 
owner.—New York, S. & W. R. Co. v. Board of 
Public Utility Com’rs, N. J., 101 Atl. 49. 

32. Diveree—Evidence.—That plaintiff, in 
libel for divorce for desertion, had filed a prior 
libel for divorce for cruelty and refusal of 
maintenance, necessarily shows libelant’s legal 
intention not to live with libelee, and requires 
dismissal.—Najiar v. Najjar, Mass., 116 N. E. 808. 

33. Justifiable Desertion.—Where husband 
subjected wife’s household management to inter- 
ference by his mother, who assailed wife’s con-~ 
duct, her desertion, though willful, is not ob- 
stinate, while he makes no effort to induce her 


physician's 
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to return to a home freed from interference.— 
Fraser v. Fraser, N. J., 101 Atl. 58. 


34. Electricity—Use of Streets. — Electric 
lighting company using streets for poles and in- 
strumentalities cannot be required to relocate 
them for the benefit of a competitor of later 
origin.—Los Angeles Gas & Electric Co. v. City 
of Los Angeles, U. S. D, C., 241 Fed. 912. 


35. Emi t Domai Public Use.—Property 
devoted to public use is subject to power of 
eminent domain if impliedly given by the Con- 
stitution or statute, but cannot be taken for 
same use for which it is already used, or for 
which use it is in good faith being held.—Marsh 
Mining Co. v. Inland Empire Min. & Mill. Co., 
Idaho, 165 Pac, 1128. 





36.——Separate Valuation.—In valuing con- 
demned land underlying stone is component part 
of land, and should not be valued separately, 
though it may be shown to what extent land is 
enhanced in value by stone.—Ross v. Commis- 
sioners of Palisades Interstate Park, N. J., 101 
Atl. 60. 


37. Estoppel—Pleading and Practice.—In ac- 
tion of trespass against board of commissioners 
of roads and revenue of county for cutting fence 
erected by plaintiff across road, direction of 
which he had been authorized to change, though 
board had later rescinded its action, though fact 
that plaintiff appeared before board and re- 
quested order for change of road would have 
operated as estoppel against him to dispute 
board’s jurisdiction, it was not available to board 
in absence of special plea of estoppel.—Jackson 
v. Bohlin, Ala., 75 So. 697. 


38. Title by Entirety.—One who recognized 
title of children of his wife to the entirety of 
property sold to her by appraising it as belong- 
ing to them and filing inventory of it as such as 
against purchasers from her heirs could not 
contest title of such heirs, nor could his heirs 
contest such title.—W. K. Henderson Iron Works 
& Supply Co. v. Highouse, La., 75 So. 729. 





39. Explesives—Extraordinary Care.—Road 
construction contractors are required to exercise 
highest degree of care to prevent leaving dyna- 
mite in a vacant house where children might 
come in contact with it-—McTighe, Hughey & 
McTighe v. Johnson, Miss 75 So. 600. 

40. Fixtures—Conditional Sale.—A vendor, re- 
taining title by conditional sale or otherwise 
under agreement entirely lawful, may permit 
chattels to become so inseparable from the realty 
that they become a part thereof.—In re Seward 
Dredging Co., U. S. C. C. A., 242 Fed, 225. 


41. Food—Adulteration— in an action for 
breach of contract to pay for “winter wheat 
bran” sold, there being a custom known to the 
parties that such bran contained screenings, 
there was no contravention of state and fed- 
eral statutes against the adulteration of com- 
mercial feeding stuffs —Walker v. Gateway Mill- 
ing Co., Va., 92 S. E. 826. 

42. Fraud—Evidence.—Where there was no 
proof that the prediction of defendant railroad’s 
physicians that plaintiff would entirely recover 
was not carefully made, the evidence is insuf- 
ficient to sustain a finding of fraud, where plain- 
tiff had nearly two years to ascertain facts be- 





fore this cause of action was outlawed.—Whit- 
man v. Seaboard Air Line Ry., S. C., 92 S. E. 861. 

43. Frauds, Statute of—Parol Agreement.— 
Oral agreement between devisee and disinherited 
heir that will should not be probated but should 
be treated as destroyed according to understand- 
ing of testatrix, although not referring spe- 
cifically to real estate, held void under statute 
of frauds since title vested in the devisee on 
testatrix’s death.—Trimble v. Donahey, Wash., 
165 Pac. 1051. 

44. Gas—Regulation.—Under Laws 1911, ec. 
238, § 20, the receiver of natural gas company 
and the company acting as its distributing agent 
could not change rates, regulations, or practice 
pertaining to supply of natural gas to patrons 
of distributing company without consent of 
Public Utilities Commission.—State v. Landon, 
Kan., 165 Pac. 1111. 


45. Guaranty — Exhausting Remedy. — Upon 
principal debtor’s default in payment of obliga- 
tion, holder of guaranty may sue guarantor with- 
out first exhausting his remedy against principal 
debtor or showing that suit against him would 
be unavailing.—Shore v. Lawrence, W. Va., 92 
S. E. 729. 


46. Husband and Wife—Gift—Where hus- 
band purchased land and caused a conveyance 
to his wife amounting to a gift to the wife, her 
surrender of the deed to him and its destruction 
would not divest her of title—Marchant v. 
Young, Ga., 92 S, E. 863. 


47. Waiver.—A letter written by attorney 
of a divorced wife to attorney of husband prom- 
ising to procure from such wife an agréement 
releasing husband from liability for back pay- 
ments of alimony held not a waiver of the wife’s 
right to alimony installments under a settlement 
contract.—Ward v. Goetz, Cal., 165 Pac. 1022. 

48. Indictment and Information—Quashing.— 
That foreman of grand jury when a candidate 
for office of freeholder had suggested in his 


canvass that members of existing board of 
whom deefndant was one were not to be trusted 





with management of county government, held 
not to justify quashing indictment where nua 
malice was averred.—State v. Pullis, N. J., 101 


Atl 54. 


49. Injunetion—City Ordinance.—Saloonkeep- 
er, closing saloon at 10 p. m. as provided in 
order of Minnesota Public Safety Commission, 
held not entitled to enjoin enforcement of the 
order, as the order was directed only against 
city councils and other governing bodies.—Cook 
v. Burnquist, U. S. D. C., 242 Fed. 321. 


50. Labor Union.—In emplover’s suit to en- 
join striking members of labor union, where 
union had not imposed fines or made threats of 
imposition to enforce purpose in contest with 
employer, and bill did not so allege, decree did 
not need to contain clause forbidding imposition 





of fines ——-W. A. Snow Iron Works v. Chadwick, 
Mass., 116 N. E. 801. 
51. Insolweney—Evidence.—Where trust com- 


pany now incolvent violated agreement to prr- 
chase stock with money loaned on notes to M. 
by plaintiff's assignor ard hold stock as co!l- 
lateral for payee, nlaintiff could have dividend 
computed on full amount of notes although pa~- 
tial payment had been made by makers —M°-- 
Grath v. Carnegie-~Trust Co., N. Y., 116 N. E. 
787, 221 N. Y. 92. 


52. Insurance—Crncellation—Where insurer's 
agent is made the insured’= agent to keep his 
property insured, and is notified of the cane>'lr- 
tion of a policy, a cubstituted policy is effective, 
without actual delivery to insured.—Hollywood 
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Lumber & Coal Co, v. Dubuque Fire & Marine 
Ins. Co., W. Va., 92 S. FE. 8658. 

3. Cancellation.—On adjudication of insol- 
vency of domestic stock life insurance company 
and an order for liquidation of its affairs on 
petition of insurance commissioner, its outstand- 
ing policies were ipso facto canceled, and claim 
of loss thereafter occurring was not provable by 
beneficiary, but the ge tg ye bee — a cred- 
itor.—Fuller v. Wright, 92 S. E. 


54. TLE held to show 
it was the intention of the parties that the 
surance should be in force for one year as writ- 
ten, but that the premium should not be paid 
for 10 to 15 days, and not that the insurance 
should be only for 10 or 15 days.—Columbia Feed 
« Grain Co. v. American Central Ins. Co., Mo., 
196 S. W. 393. 

55. Foreclosure.—Fire 
provision that if, with 
foreclosure proceedings 
policy should become void, was not applicable 
where policy was issued after publication of 
foreclosure notice.—Terminal Ice & Power Co, 
vy. Commercial Fire Ins. Co., Mo., 196 S, W. 408. 

56. Waiver.—aA fire policy provision that no 
waiver unless written upon or attached to policy 
is binding, and that unauthorized incumbrance 
of property avoids policy, are stipulations in 
favor of company which it may waive by ex- 
press agreement or conduct.-—Continental Ins. 
Co. v. Bair, Ind., 116 N. E. 752. 

57. Intoxicating Liquors—Manufacture.—One 
who presses juice from grapes, puts it in a vat, 
and permits it to ferment by natural process 
with intent to use part of it in the state asa 
beverage for himself and family, manufactures 
wine in violation of Gen. Laws 1915, p. 150.— 
State v. Marastoni, Ore., 165 Pac. 1177. 

58. Manufacture.—Word “manufacture,” as 
used in Gen. Laws 1915, p. 151, § 5, means to 
make, irrespective of quantity produced or use 
to which it is to be put.—State v. Marastoni, Ore., 
165 Pac. 1177. 

59. Landlord and Tenant—Conditional Sale.— 
Where land was sold, and vendee executed mort- 
gage back to vendor as security for purchase 
money, and parties agreed that, if vendee did not 
pay purchase money note each year, he must 
pay $300 as rent, which on final settlement would 
be applied on purchase money, transaction was 
not conditional sale, but, on vendee’s failure to 
make payments when due, he had election to pay 
rent, creating relation of landlord and tenant.— 
Avant v. Adams, Ala., 75 So. 714 

60. -Implied Warranty.—Upon a demise of 
real estate there is no implied warranty that 
the property is fit for occupation or suitable for 
the use or purpose for which it is hired.—Dadson 
v. Dixon, N. Y., 165 N. Y. S. 963 

61. Repairs.—Tenant's enanaitete for 
juries by fall of water tank should have been 
dismissed, in absence of evidence of duty con- 
tractual or otherwise, on part of landlord, to 
make repairs, or of negligence in failing to 
make them.—Samuels v. A. M. Realty Co., N. Y., 
165 N. Y. S. 979. 

62. Libel and Slander—Pleading and Practice. 
—Rev. Laws 1910, § 496, declaring that when 
libel is for plaintiff it shall 
in no case be less than $100, authorizes a mini- 
mum verdict in each action, and not for each 
act of libel.—Kelly v. Roetzel, Okla., 165 Pac. 
1150. 
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63. Master and Servant—Course of Employ- 
ment.—Injuries suffered in performance of acts 
within scope of employment, not forbidden by 
employer, and necessary to employe’s physic al 
welfare while discharging duties, are deemed to 
have arisen not only in course of, but out of, 
employment, within Workmen's Compensation 
Act.—In re Borin, Mass., 116 N. E. 817. 

64. Unsafe Appliances.—To recover for in- 
jury arising from a defective coupler it is not 
material that the employe did not receive the 
injury in attempting to make a coupling.—Clap- 








per v. Dickinson, Minn., 163 N. W. 752. 
65. Vice-Principal.—Although mere superi- 
ority in rank of foreman put in charge of em- 


ployes does not per se affect his relation of 
fellow-servant to them, where foreman is en- 





gaged in discharge of an unassignable duty for 


master, he is* not a fellow-servant, but a vice- 
principal.—Turner vy. Richmond & R. R. Ry. Co., 
Va., 92 S. E. 841, 

66.——Workmen’s Compensation Act.—That a 
report of the injury was made by the employer 
warrants a finding that the subscriber had 
knowledge of the injury, in accordance with 


Workmen's Compensation Act (St. 1911, ¢. 751) 
pt. 2, § 18, although no notice of the injury was 
given, in accordance with the provisions of pt. 
2, $ 15.—-In re Mathewson, Mass., 116 N. BE. 831. 


67. Mechanies’ Liens—Apportionment.—W here 
mechanics’ liens attach to a part of lands covered 


by a mortgage, the court, in an action to fore- 
close the liens, may not apportion the mortgage 


debt so as to fix only a certain amount thereof 
on the part charged with the liens.—Morrison 





County Lumber Co. v. Duclos, Minn., 163 N. W. 
734. 

68. Extra Compensation.—Where a city at- 
torney revises the city ordinances without con- 
tract for extra pay, he is not entitled to extra 


compensation therefor, since such services are 
incident to his office within Pol. Code, § 1247, pro- 
viding that he shall perform all services incident 
to his office.-—Hosford y. City of Platte, S. D., 
163 N. W. 714. 


69. Insurance.—Without agreement there- 
for mortgagee is not bound to insure buildings 
on mortgaged premises, nor to prosecute at his 
own expense a disputed claim for insurance on 
account of oeeee policy which he had on building 











destroye Ford, Neb., 163 N. W. 
763 

70. Subcontractor.—A subcontractor, desir- 
ing to collect his claim from owner by mechan- 


ic’s lien proceedings or because owner is indi- 
vidually liable, is gharged with notice of owner's 
unrecorded contract with general contractor; the 
recording of such contracts not being required.— 
Maddux v. Buchanan, Va., 92 S. E. 830. 

71. Mortgages—Mechanics’ Liens.—Mechanics’ 
liens for material are superior to mortgage on a 
building executed after excavation of cellar had 
been started, where building was constructed ac- 
cording to original plans, although property 
changed ownership between cellar excavation 
and construction of building proper.—Lansing v. 
Campbell, R. I., 101 Atl. 

72. Municipal Dadnetntione—Raiidind Restric- 
tion.—Under ordinance prohibiting erection of 
factory in residential district, building inspector 
could not refuse permit to finish uncompleted 
flat building conforming to building ordinances 
which might be used for some proper purpose, 
though plans had adapted it 7 A ag tory.—Meyers 
v. Houghton, Minn., 163 N. W 


73. Exemptions.—Where a cemetery asso- 
ciation, seeking to have its real estate exempted 
from sewer assessments, was engaged in the sale 
of lots for profit and owned a large part of the 
lund, it was error to cancel a reasonable assess- 
ment against complainant’s land which could be 
enforced without molesting the lots actually in 
use for burial purposes.—City of Gary v. Gray 
Oak Hill Cemetery Ass'n, Ind., 116 N. E. 74 

74. Negligence.—In action against city for 
leaving its street so slippery that an automobile 
skidded into plaintiff, fact that machine skidded 
does not establish negligence of automobile 
driver.—Kelleher v. City of Newburyport, Mass., 
116 N. E. 806. 

75. Occupation of Streets.—Right of private 
party to occupy part of a public street in front 
of his place of business must yield to public 
necessity or convenience, which question is ordi- 
narily for the municipality’s governing body, 
which cannot arbitrarily deny such privilege.— 














aeemey v. Village of Dorchester, Neb., 163 N. 
W. 762. 

76. Proximate Cause.—Under Acts 1911, p. 
330, in action for injuries sustained when struck 


by automobile, contributory negligence, if sec- 
ondary cause and not the proximate cause of in- 
jury, does not absolve driver of vehicle from 
exercise of highest degree of care when on ap- 
plication of the humanitarian or last chance doc- 
trine he could have prevented injury.—Ottofy v. 
Mississippi Valley Trust Co., Mo., 196 S W. 428. 
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77.——Relief Association.—A fireman who re- 
tired and ceased to pay any dues to a fire de- 
partment's relief association, and who obtained 
other work and did not apply to be put on its 
pension roll until 19 years thereafter, held to 
have no right to relief under association's arti- 
cles and by-laws.—Schwartz v. Minneapolis Fire 
Department Relief Ass'n, Minn., 163 N. W. 744. 


7 Statute 





78. of Limitations.—Where a fire- 
man was dismissed for cause and his application 
to be placed upon pension roll of fire depart- 
ment relief association was denied, and he took 
no steps to be put on pension roll for over 12 
years, nis action therefor was barred by lim- 
itations.—Lund v. Minneapolis Fire Department 
Relief Ass’n, Minn., 163 N. W. 742. 

79. Street Improvement.—Although street 
improvement notices did not refer to the proper 
official city map, the error was made harmless 








by a correct republication.—Thomas y. City of 
Petaluma, Cal., 165 Pac, 1021. 
80. Torts.—Municipality is liable for its 





torts or creation of nuisance in construction and 
operation of its sewage disposal plant, whether 
or not careless or negligent in such construction 
or maintenance.—Brewster v. City of Forney, 
Tex., 196 S. W. 636. 


81. Nexgligence—A fire 
gence of a defendant or 
“accidental” in such sense as to exonerate him 
from liability for injuries caused thereby to 
others.—The William Van Driel, Sr., U. S. D. C., 
242 Fed. 285, 


82. Partnership—Sharing Profits —Although 
sharing of profits is a test of partnership, an 
exception exists where sharing in profits is mere 
means of determining compensation for services 


caused by the negli- 
his servants is not 


rendered.—American Trust Co. v. Life Ins. Co. 
of Virginia, N. C., 92 S. E. 706. . 
83. Principal and Surety — Contribution. — 


Suretieés on a tax collector's bond, who had paid 


the amount of his defaleation with interest and 
penalty, held entitled to enforce contribution 
against the other sureties, but not for the 


amount of money deposited in a bank and there- 
after applied on subsequent defalcations.—Rus- 
sell v. Clark, Miss., 75 So. 691. 


84. Railroads—Grade Crossings.—Under the 
statute a railroad cannot be compelled to con- 
struct a grade crossing, where it would increase 
the hazards of the public in the use of the 
streets in question and its convenience can 
served by slightly changing the lines of 
streets.—New York, S. & W. R. Co. v. Board of 
Public Utility Com'rs, N. J., 101 Atl. 49. 


85. Last Clear Chance.—A right of recov- 
ery may exist in the event of the killing of a 
person lying asleep or intoxicated upon a rail- 
road track.—Brooks v. Texas & P. Ry. Co., La., 
75 So. 731. 

86. Licensee.—Where defendant's railroad 
between villages had been used by pedestrians 
for many years with knowledge of defendant, it 
will be assumed that intestate while walking 
thereon was licensee.—Kabler’s Adm'r vy. South- 
ern Ry. Co., Va., $2 S. E. 815. 

87. Release — Instructions. —An_ instruction 
that, unless a release by plaintiff was executed 
without misrepresentation or fraud and was for 
a valuable consideration, it would not bar plain- 
tiff, was not erroneous as placing on defendant 
the burden of proving that the release was with- 
out misrepresentation or fraud.—Ferries Co, v. 
Brawn, Va., 92 S. E. 813. 

88. Sales—Breach of Contract.—The doctrine 
of “avoidable consequences” does not permit a 
seller, breaching his contract to furnish coal of 
a certain quality, to compel the buyer to contract 











for the same coal with another seller for the 
defaulting seller's protection.—Eastern Coal & 


Export Corp. v. Beasley & Blanford, Va., 92 S. 
E. 824. 

89. Rebate.—Where a notice stamped on 
the bill of sale of an automobile stated that a 
special offer of a rebate did not apply to that 
transaction, the buyer's assignee could not re- 
cover such rebate in an action at law upon the 
contract.—Ford v, Ford Motor Co., N. Y., 165 
N. Y. S. 1001, 
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90. Rescission.—After defendant used some 
of boxes ordered from plaintiff, and had retained 
part of shipment without giving notice reten- 
tion was conditional on correction of defects in 
part returned, it lost right to rescind contract 
for manufacture of boxes; its sole remedy being 
by counterclaim.—Greenberg v. Atlantic Comb 
Works, N. Y., 165 N. Y. S. 1004. 


91. Street Railroads—Contributory Negli- 
gence.—Evidence that plaintiff pedestrian at- 
tempted to cross diagonally over street railway 
tracks after seeing car 50 yards distant, but 
expecting it to slacken speed preparatory to 
full stop, makes plaintiff's contributory negli- 
gence a jury question.—Thompson v. Boston 
Elevated Ry. Co., Mass., 116 N. E. 810. 


92. Taxation—Assessment.— That purported 
assessment was placed upon the original and 
permanent assessment roll did not warrant en- 
jeining the collection of the tax based thereon 
where it did not appear that the property was 
not owned by the persons to whom assessed, or 
that it was includea in the lists of taxable prop- 
erty returned by such persons, or that such 
property had been taxed elsewhere; the remedy 
by Laws 1915, ec. 289, permitting recovery of 
taxes wrongfully paid being adequate.—Zimmer- 
man v, Corson County, S. D., 163 N. W. 711. 


93. Franchises.—Where road owned fran- 
chises to construct and operate bridges carrying 
tracks, increased from two to four, over high- 
ways, fact that work of relocating and increas- 
ing number of tracks was not completed when 
franchises were assessed did not deprive road of 
them.—State Board of Tax Com’r, N. Y., 165 N. Y. 
8S. 970. 


94. Trade-Marks and 
Competition.—Defendants had no right to sell 
reproduced photographs of stage plays repre- 
senting them to be originals made by plaintiff 
using plaintiff's name thereon.—White Studio v. 
Dreyfoos, N. Y., 116 N. E. 796, 221 N. Y. 46. 

95. Trade Unions—Principal and Agent.—oOf- 
ficers of labor union could not create, either by 
word or conduct, binding bargain in behalf of 
members of union to furnish labor to employer 
to be individually performed, unless officers 
had been authorized expressly or impliedly by 
members in form sufficient to show mutuality of 
consent.—W. A. Snow Iron Works v. Chadwick, 
Mass., 116 N. EF. 801. 


96. Vendor and Purchaser—Failure of Con- 
sideration.—Where there is no fraud on part of 








Trade-Names—U nfair 


the vendor preventing purchaser's inspection 
and he fails to exercise diligence in inspecting 


the property, plea of failure of consideration on 
account of its condition will not be entertained, 
—Sloan v. Farmers’ & Merchants’ Bank, Ga., 
92 Ss. E 893. 

97. Rescission.—Where rescission of con- 
tract to purchase land was seasonably made, 
the right to recover money paid under the con- 
tract was complete and the doctrine of laches 
had no application.—Kremer v. Lewis, Minn., 163 
+ , =o 
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98. Waters and Water Courses—bLoundaries. 
—A deed describing land as bounded on the 
south by a pond did not convey land to the 


middle thread of a stream forming the pond, 
where it appeared that the grantor and his 
predecessors in title did not own or claim further 
than the edge of the pond at the time of the 
execution of the deed.—Jennings v. Marston, Va., 
92 S. E. 821. 

99.——Regulation.—-The appropriation for use 
of water from a stream, although the rights 
acquired thereby are recognized by both federal 
and state governments, is subject to regulation 
and control by the state, which in the exercise 
of its police power may provide efficient regu- 
lations covering the distribution and use of such 
water.—Bergman v. Kearney, U. S. D. C., 241 Fed. 
884. 


100. Wills—Vested Remainder.—Under will 
setting apart sum for support of J. for life with 
remainder to her two daughters and their heirs 
forever, held, although one daughter prede- 
ceased J., her share went to her heirs on death 
of J., as a vested remainder was _ created,— 
Weston v. Coburn, Mass., 116 N. E, 825, 
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